
174

41 CFR Ch. 60 (7–1–98 Edition)§ 60–250.3

or training for employment by any
contractor or subcontractor.

Rules, regulations, and relevant orders
of the Secretary of Labor as used in para-
graph (i) of the affirmative action
clause means rules, regulations, and
relevant orders of the Secretary of
Labor or his or her designee issued pur-
suant to the Act.

Secretary means the Secretary of
Labor, U.S. Department of Labor.

Subcontract means any agreement or
arrangement between a contractor and
any person (in which the parties do not
stand in the relationship of an em-
ployer and an employee):

(1) For the furnishing of supplies or
services or for the use of real or per-
sonal property, including lease ar-
rangements which, in whole or in part,
is necessary to the performance of any
one or more contracts; or

(2) Under which any portion of the
contractor’s obligation under any one
or more contracts is performed, under-
taken, or assumed.

Subcontractor means any person hold-
ing a subcontract and, for the purpose
of Subpart B of this part, any person
who has held a subcontract subject to
the Act.

United States as used herein shall in-
clude the several States, the District of
Columbia, the Virgin Islands, the Com-
monwealth of Puerto Rico, Guam, the
Panama Canal Zone, American Samoa
and the Trust Territory of the Pacific
Islands.

Veteran of the Vietnam era means a
person who:

(1) Served on active duty for a period
of more than 180 days, any part of
which occurred between August 5, 1964,
and May 7, 1975, and was discharged or
released therefrom with other than a
dishonorable discharge, or

(2) Was discharged or released from
active duty for a service-connected dis-
ability if any part of such active duty
was performed between August 5, 1964,
and May 7, 1975.

[43 FR 49268, Oct. 20, 1978; 43 FR 51402, Nov. 3,
1978; as amended at 45 FR 9272, Feb. 12, 1980;
60 FR 1987, Jan. 5, 1995]

§ 60–250.3 Coverage and waivers.
(a) General. (1) Transactions for less

than $10,000. Contracts and sub-
contracts for less than $10,000 are not

covered by the act. No agency, contrac-
tor or subcontractor shall procure sup-
plies or services in less than usual
quantities to avoid the applicability of
the affirmative action clause.

(2) Contracts and subcontracts for in-
definite quantities. With respect to in-
definite delivery-type contracts and
subcontracts (including, but not lim-
ited to, open end contracts, require-
ment-type contracts, Federal Supply
Schedule contracts, ‘‘call-type’’ con-
tracts, and purchase notice agree-
ments), the affirmative action clause
shall be included unless the contract-
ing agency has reason to believe that
the amount to be ordered in any year
under such contract will be less than
$10,000. The applicability of the affirm-
ative action clause shall be determined
at the time of award for the first year,
and annually thereafter for succeeding
years, if any. Notwithstanding the
above, the affirmative action clause
shall be applied to such contract when-
ever the amount of a single order is
$10,000 or more. Once the affirmative
action clause is determined to be appli-
cable, the contract shall continue to be
subject to such clause for its duration,
regardless of the amounts ordered, or
reasonably expected to be ordered in
any year.

(3) Work outside the United States.
The requirements of the affirmative
action clause are waived with respect
to contracts and subcontracts with re-
gard to work performed outside the
United States by employees who were
not recruited within the United States.

(4) Contracts with State or local gov-
ernments. The requirements of the af-
firmative action clause in any contract
or subcontract with a State or local
government (or any agency, instrumen-
tality or subdivision thereof) shall not
be applicable to any agency, instru-
mentality or subdivision of such gov-
ernment which does not participate in
work on or under the contract or sub-
contract.

(5) Facilities not connected with con-
tracts. The Director may waive the re-
quirements of the affirmative action
clause with respect to any of a prime
contractor’s or subcontractor’s facili-
ties which he or she finds to be in all
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respects separate and distinct from ac-
tivities of the prime contractor or sub-
contractor related to the performance
of the contract or subcontract, pro-
vided that he or she also finds that
such a waiver will not interfere with or
impede the effectuation of the Act.
Such waivers shall be considered only
upon the request of the contractor or
subcontractor.

(b) Waivers—(1) Specific contracts and
classes of contracts. The head of an
agency, with the concurrence of the Di-
rector, may waive the application to
any contract or subcontract of any
part of or all the affirmative action
clause when he or she deems that spe-
cial circumstances in the national in-
terest so require. The agency head,
with the concurrence of the Director,
may also grant such waivers to groups
or categories of contracts or sub-
contracts of the same type where it is
(i) in the national interest, (ii) found
impracticable to act upon each request
individually, and (iii) where such waiv-
er will substantially contribute to con-
venience in administration of the Act.

(2) National security. Any requirement
set forth in the regulations in this Part
shall not apply to any contract or sub-
contract whenever the head of the con-
tracting agency determines that such
contract or subcontract is essential to
the national security and that its
award without complying with such re-
quirements is necessary to the national
security. Upon making such a deter-
mination, the head of the agency will
notify the Director in writing within 30
days.

(c) Withdrawal of waiver. When a
waiver has been granted for any class
of contracts or subcontracts under this
section other than contracts granted
waivers under paragraph (b)(2) of this
section, the Director may withdraw the
waiver for a specific contract or sub-
contract or group of contracts or sub-
contracts to be awarded, when in his or
her judgment such action is necessary
or appropriate to achieve the purposes
of the Act. The withdrawal shall not
apply to contracts or subcontracts
awarded prior to the withdrawal, ex-
cept that in procurements entered into
by formal advertising, or the various
forms of restricted formal advertising,
such withdrawal shall not apply unless

the withdrawal is made more than 10
calendar days before the date set for
the opening of the bids.

[43 FR 49268, Oct. 20, 1978; 43 FR 51402, Nov. 3,
1978]

§ 60–250.4 Affirmative action clause.
Each agency and each contractor and

subcontractor shall include the follow-
ing affirmative action clause in each of
its covered government contracts or
subcontracts (and modifications, re-
newals, or extensions thereof if not in-
cluded in the original contract):

AFFIRMATIVE ACTION FOR DISABLED VETER-
ANS AND VETERANS OF THE VIETNAM ERA

(a) The contractor will not discriminate
against any employee or applicant for em-
ployment because he or she is a disabled vet-
eran or veteran of the Vietnam era in regard
to any position for which the employee or
applicant for employment is qualified. The
contractor agrees to take affirmative action
to employ, advance in employment and oth-
erwise treat qualified disabled veterans and
veterans of the Vietnam era without dis-
crimination based upon their disability or
veterans status in all employment practices
such as the following: Employment upgrad-
ing, demotion or transfer, recruitment, ad-
vertising, layoff or termination, rates of pay
or other forms of compensation, and selec-
tion for training, including apprenticeship.

(b) The contractor agrees to list all em-
ployment openings which exist at the time of
the execution of this contract and those
which occur during the performance of this
contract, including those not generated by
this contract and including those occurring
at an establishment of the contractor other
than the one wherein the contract is being
performed, but excluding those of independ-
ently operated corporate affiliates, at an ap-
propriate local office of the State employ-
ment service system wherein the opening oc-
curs. The contractor further agrees to pro-
vide such reports to such local office regard-
ing employment openings and hires as may
be required. State and local government
agencies holding Federal contracts of $10,000
or more shall also list all their employment
openings with the appropriate office of the
State employment service, but are not re-
quired to provide those reports set forth in
paragraphs (d) and (e).

(c) Listing of employment openings with
the employment service system pursuant to
this clause shall be made at least concur-
rently with the use of any other recruitment
source or effort and shall involve the normal
obligations which attach to the placing of a
bona fide job order, including the acceptance
of referrals of veterans and nonveterans. The

VerDate 25<JUN>98 08:58 Jul 14, 1998 Jkt 179164 PO 00000 Frm 00167 Fmt 8010 Sfmt 8010 Y:\SGML\179164T.XXX pfrm08 PsN: 179164T


